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The body, emotions and intentions: challenges of
preconception arrangements for health care providers
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an Reilly has written an important article in this is-

sue of CMAJ for medical practitioners who manage

the health care of pregnant women intending to
surrender the child once born.* In addition to providing an
accurate overview of the law, Reilly summarizes a range of
ethical opinions and concludes correctly that there is not yet
a consensus. He advises prenatal health care providers to be
attentive to unusual problems that may arise and recom-
mends that the pregnant woman be carefully monitored for
obstetric and psychological complications. Health care
providers are urged to request social work, ethical and legal
support at the first hint of difficulty. However, Reilly’s re-
view has 3 limitations from a general societal perspective.
These limitations are discussed below and are followed by
suggestions for health care providers about the management
of these unusual obstetrics patients.

First, the terminology used in Reilly’s review potentially
masks important ethical and legal considerations. The de-
scription of a pregnant woman as a “surrogate” without fur-
ther discussion is prejudicial, because it suggests that she has
no claim to maternity. In addition, the term “contract” should
not be used when discussing preconception arrangements.
The use of “contract” incorrectly implies that commercial law
would govern in a disputed case, when in fact, family law
would apply. Moreover, the word “contract” wrongly sug-
gests that the deal can be enforced by law, even though no
Canadian province has done so. Contract law is an essential
tool of commerce and regards a deal as a deal. It assumes that
people are autonomous, rational, self-interested and equal.
However, family law accepts that people are interdependent,
capable of irrationality, self-giving and vulnerable. Family law
focuses on the body, emotions and changing intentions; it
supervises the unravelling of solemnly made marriage vows
in divorce and places the needs of children first — irrespec-
tive of shifting adult intentions. The same is true of precon-
ception arrangements.*>

Second, Reilly’s suggestion that preconception arrange-
ments are not relatively easy to study does not match the real-
ity of infertility treatment. Although some commissioned
conceptions occur privately, where, for example, a turkey
baster or sexual intercourse initiate conception, this is proba-
bly unusual. Many, if not most, commissioned conceptions
are initiated in fertility clinics, where a genetically unrelated
embryo is transferred into a woman who intends to relin-
quish the resulting child at birth. In other words, most com-
missioned pregnancies probably occur because of the inter-
vention of skilled professionals. As a consequence, the

long-term effects of commissioned pregnancy can and
should be studied because of the vulnerability of all parties in-
volved, and because our society is the first in human history
to put maternity in doubt.

The third limitation of Reilly’s review is that its summary
of ethical opinion neglects statements made by adult off-
spring. To date, assessments of the morality of preconception
arrangements have focused on the adults involved and, in
particular, on whether a woman’s autonomy is enhanced or
limited when she deliberately conceives a child that will be
surrendered after birth. But some “products” of these
arrangements — adult offspring — are now beginning to
speak out, decrying the lack of concern for their welfare:

She willingly gave me away. What made me so unloveable? Was I
ugly? Well you laugh at that, but really — what was it? Here I was
born around the time of the Baby M fiasco. I have never told anyone
this, but I am so jealous of Baby M. Her mum fought for her
straight away. She could not bear to part with her. Why couldn’t
that have been me?*

Talk until you are blue in the damn face about how I was wanted and
loved and how I was given as a gift blah blah blah. It doesn’t matter be-
cause, guess what, your words tell me “loved and wanted,” your actions
tell me “abandoned and traded.” Actions speak louder than words.®

Consider also this lament by an adult to his birth mother
and others:

You don’t bond with us when you are carrying us and you deny that
we are yours because you have deluded yourselves [...] How do you
think that makes us kids feel? You may be able to deny us but we
don’t want to deny who you are. That makes us feel very rejected.
That leaves a hole in our hearts whether we admit to it or it mani-
fests some other way like in depression or a fear of getting close to
someone else.’

One hopes that the Assisted Human Reproduction Agency
of Canada will require long-term studies, especially those in-
volving the children as they progress into early adulthood and
beyond.”

Specific suggestions for health care providers
Meet with the patient alone to discuss her rights
At the first meeting, the health care provider should excuse

the couple or person hoping to rear the child (hereinafter
the “commissioner[s]”) from the room, thus permitting a
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discussion of what role, if any, the pregnant woman would
like the commissioner(s) to play. As Reilly recommends,
the health care provider should tell the patient that, be-
cause the pregnancy is in her body, she alone decides. Like-
wise, only she can give permission to disclose confidential
medical information, and she may change her mind at any
stage. The health care provider should focus on developing
a trusting relationship with the pregnant woman to address
the possibility of coercion. This could occur even among
family or friends, for example, by enticement, threat or pay-
ment (though payment is expressly forbidden by Canadian
law).® If the arrangement has been documented or payment
has been made, the pregnant woman may wrongly believe
that she has entered into a binding contract and, therefore,
may no longer feel free to determine her future.

The health care provider should continually remind the
pregnant woman that Canadian provincial law has always
protected a birth mother’s right to keep or to relinquish the
baby (in the absence of a judicial finding of maternal unfit-
ness). Depending on provincial law, the birth mother has a
period of time during which she may change her mind and
have the baby returned to her.

If the pregnant woman is carrying an embryo created
from another woman’s ovum, then she is entering into pre-
dominantly unchartered legal territory. In Quebec, she is
the legal mother.® Elsewhere in Canada, the law has not yet
been clarified by a court case. But to ask “who is the real
mother?” is both illogical and unhelpful when both the
ovum provider and the pregnant woman share the role of
biological mother. Health care providers should help the
pregnant woman reframe the question from the perspective
of the most vulnerable party — the child. The important
question is “why should either mother be excluded from
the child’s life?” People who create a family using 3 or
more parties should adapt to the fact that the resulting
family will not be a traditional one. If the birth mother re-
linquishes the child, the commissioner(s) should permit
the child to have an ongoing relationship with the birth
mother for the same reason that adoption professionals
now encourage openness: to help the adoptee develop a
more complete sense of identity."

Allowing the pregnant woman to maintain contact with
the child after birth would also benefit her. A recent review of
the long-term effects on women who give up a child follow-
ing preconception arrangements suggests that a positive out-
come for these women depends, in part, on maintaining rela-
tionships.** According to van den Akker, “most surrogate
mothers expected some contact between them to continue
following relinquishment of the baby, so that they main-
tained their new friendships and their children could still see
the [resulting baby] ... Unfortunately, in some cases, this con-
tact ceased unexpectedly after the legal proceedings had been
completed [which was] seen as a betrayal.”** This conclusion
is corroborated by an earlier longitudinal study that found
that the quality of the relationship with the commissioner(s)
after birth may influence the degree of long-term satisfaction
and regret of women who surrender children in a preconcep-
tion arrangement.*?
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Address psychological issues the pregnant woman
may be experiencing

Given the intentions when the embryo was created, the preg-
nant woman may initially be determined to relinquish the
child once it is born. But as the pregnancy develops, she may
feel and think otherwise. Health care providers need to be at-
tentive to a change of attitude because women’s feelings rou-
tinely change during pregnancy. This attention is especially
necessary given the unusual vulnerability of the parties. For
example, the commissioner(s) may expect to be in the deliv-
ery room and to be handed the baby before the formerly preg-
nant woman sees it, and though the pregnant woman may
initially agree to this, she may change her mind during the
pregnancy.

Health care providers should also be alert to the develop-
ment of unusual symptoms because a preconception arrange-
ment is, itself, unusual. It requires a pregnant woman to re-
spond extraordinarily and compassionately to the
commissioner(s) while suppressing a normal desire to re-
spond ordinarily and naturally to the baby. Such a situation
may result in changes in the behaviour of the pregnant
woman. The negative effects of the unusual conflict of loyal-
ties and obligations may extend to the pregnant woman’s
children. Maintaining a relationship with the baby may help
to diminish their grief because “It would be naive to think
that the children of the incubating family will be unaffected
by the loss.”*

Continually review whether the pregnant woman
has adequate emotional assistance

Health care providers should also ask the pregnant woman
about her psychological support system. If she has a partner,
it is important to enquire about the effects of the preconcep-
tion arrangement on the partner (keeping in mind that the
partner’s consent is not relevant to the pregnant woman’s
medical treatment).** The pregnant woman’s partner must
make accommodations for the woman’s physical and psy-
chological changes, but because a third party fathered the fe-
tus, the partner may feel excluded, resentful and jealous.
Such feelings might be exacerbated if the birth mother
chooses to keep the child. The preconception arrangement
has the potential to end their relationship. As in other preg-
nancies, medical practitioners should also be alert to any
signs of abuse.”

Conclusion

All parties involved in a preconception arrangement are
vulnerable, especially the children. Although the pregnancy
and birth may be a positive experience and create a “happy
family” for the commissioner(s), this arrangement may re-
sult in grief for the birth mother and her family. The birth
mother may experience a significant and enduring sense of
loss if she is not permitted to continue a relationship with
the baby. By discarding the fictional belief that preconcep-
tion arrangements create traditional nuclear families and
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that the relationship between the birth mother and child
can be ruptured without effect, health care providers will be
better prepared to deal with the challenges presented by
preconception arrangements.
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